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The purpose of Medicaid funding provisions in theékican Recovery and Reinvestment Act (ARRA) of 208 conveyed
in the preamble to the “State Fiscal Relief” titiethe Act, is “to provide fiscal relief to Statesa period of economic
downturn, [and] to protect and maintain state Maidigrograms...by helping to avert cuts in providayrmpent rates,
benefits, and services.”

State accepting ARRA Medicaid funding cannot redelggibility “standards, methodologies, [n]or procedures.”

Legislative history, including publicly reportechgments by key federal legislators, is consisiatiit the preamble to the
State fiscal relief Title of ARRA and supports thiew that supplemental Medicaid funding is to_bedufirst to maintain
state Medicaid programs

The amount of supplemental Medicaid funding — Karesgpects to receive $400 to $500 million betweemdd 2009 and
December 2010 — and stated purpose of the Mediaélof the Act strongly suggest that Congresscipdted other
possible usesf this funding by states in need of more gentsadl relief. Other (indirect) uses of supplenaémedicaid
funds for other purposes are not prohibited inAbe

The Act appears to require states to spend supplaiidedicaid fund$y prohibiting the direct or indirect use of sifahds
to contribute to a state’s rainy day fund or reserCenter for Medicare and Medicaid Services (Chi8)lance clarifying

the legal status of Kansas’ ending cash balancediaget been issued. States that abide by thigldéign’s purpose and
legal requirements appear to be entitled to use@siglual savings in state general funds for gtiueposes, so long as those
savings are spent and not banked or placed inveser

States that elect to reduce or restrict paymemtssanvices will risk costly and extended legal Erales from providers
Any restriction would be based on a combinatioABRA and other Federal requirements.

The frequency and nature of federal reporting uAd®RA has not yet been announced, but it is likbt KHPA will need
to describe and attest to the state’s compliantde AIRRA requirementi the next few months, and at regular intervals
thereafter throughout the stimulus funding peri@dtbber 2008 — December 2010).

The penalty for non-compliance with ARRA fundingjuirements is ineligibility for the supplementalypzents.

In the absence of explicit guidance by CMS — reguliyt under development at this time -- there remairieast some
uncertainty about the interpretation of key ARRAsions:

reporting and certification requirements for KHPA,;

whether reductions in provider rates or servicdkbei allowed by CMS and the courts;
the interpretation of the state’s cash balancesraserve or rainy day fund; and

any requirement for states to spend rather tha@ sapplemental Medicaid funds.
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KEY PROVISIONSIN ARRA AND FEDERAL MEDICAID LAWS
The title and preamble to the Medicaid funding iesecof ARRA establish clear legislative intent:
TITLE V--STATE FISCAL RELIEF
SEC. 5000. PURPOSES; TABLE OF CONTENTS.
(a) PURPOSES.—The purposes of this title are &swel
(1) To provide fiscal relief to States in a permfdeconomic downturn.

(2) To protect and maintain State Medicaid progradngng a period of economic
downturn, including by helping to avert cuts to yider payment rates and benefits
or services, and to prevent constrictions of incatgibility requirements for such
programs, but not to promote increases in such ireguents.

Under 85001(f)(1) of ARRA, the direct “MaintenanaieEffort” restriction on states’ qualificationsrfo
the Medicaid stimulus dollars is described.

(f) STATE INELIGIBILITY; LIMITATION; SPECIAL RULES.
(1) MAINTENANCE OF ELIGIBILITY REQUIREMENTS.—

(A) IN GENERAL.—Subject to subparagraphs (B) and&Gtate is not eligible
for an increase in its FMAP under subsection (B), 6r (c), or an increase in a
cap amount under subsection (d), if eligibilityredards, methodologies, or
procedures under its State plan under title XIXhef Social Security Act
(including any waiver under such title or underts&e 1115 of such Act (42
U.S.C. 1315)) are more restrictive than the eliiffpistandards, methodologies,
or procedures, respectively, under such plan (ovem as in effect on July 1,
2008.

Sec. 5001 also addresses the competing possib#itythat states might bank supplemental ARRA
funding for possible use in future years:

(N(3)“STATE'S APPLICATION TOWARD RAINY DAY FUNDCstAte is not eligible for an
increase in its FMAP under subsection (b) or (¢)ap increase in a cap amount under
subsection (d), if any amounts attributable (dikgcotr indirectly) to such increase are deposited
or credited into any reserve or rainy day fundiué State.”

Longstanding Federal Medicaid law establishes a@ptual floor for Medicaid reimbursement

to providers that would likely prevent Kansas froeducing rates while also accepting over $400
million in added funding through ARRA. The partiauprovision at 81902(a) (30) (A) of the
Social Security Act requires that a State’s Medigadan must:

(30) (A) ...assure that payments are consistent with efigieeconomy, and quality of
care and are sufficient to enlist enough providsrghat care and services are available
under the plan at least to the extent that sucle @ard services are available to the
general population in the geographic area;”



QUESTIONS AND ANSWERS

Although Federal guidance has not yet clarifiedbalts provisions, ARRA’s stated purpose and ligige
history, it's maintenance of effort provisions, hibition on deposit of supplemental Medicaidding in a
rainy day fund, as well as pre-existing protectionsledicaid statutes all provide significant guida for
preliminary implementation by states. Four keygfioms are addressed below:

Does ARRA and/or current statelaw allow for provider rate cuts now in Kansas?

While there are no direct prohibitions against @its in ARRA, section 85000 on the purpose ofMieglicaid
portion of the ARRA presents clear legislative imteThe stimulus money is to be used, first, t&ena
Medicaid whole, and to maintain the programs atgxisting levels. HHS and Congress seem to promise
aggressive oversight of these goals. KHPA urgesetislature to use the stimulus dollars to keeplighad at
either its July 1, 2008 or October 1, 2008 levelgbility levels must be maintained at July 103devels).
Given the amount of supplemental Medicaid fundingilable through ARRA, the state should be able to
maintain the program and yet still reap additistate fiscal relief for use in maintaining otheatstprograms
as well. Nothing in ARRA prevents the use of stgaeral fund savings resulting from the increasé
FMAP for purposes other than Medicaid, except lherltmitation on the use of ARRA funding to shopestate
savings.

Given the court’s logic used against Californiat®mnpt to reduce provider rates by 10% in the atxseih
stimulus dollars, it is reasonable to speculatéttiacourt’s logic in the presence of stimuludalslmightlead
a court to enjoin even smaller reductions thanf@alia’s 10%. Now that the Federal government hasided
fiscal relief to states designed explicitly to h#ipm preserve Medicaid at pre-existing levels risowill
almost certainly take into account the size andifipaise of ARRA supplemental funding through AP
increase when considering any proposed reductiopsovider rates, benefits or services.

ARRA increases the risk to the state of any asttorreduce provider rates. If the state proceedtda
provider rate cut without appropriate rate studies would include the ARRA stimulus, a court coséd the
rate reduction aside. If the state failed to pragtequate reimbursement for providers when funds we
available to help maintain those rates, the stat@ldvface equal access challenges from both HHS/GMS
their role of approving changes in certain providges) and from interest groups who may choosee& court
orders preventing such reductions. Given that ARRRpAplemental Medicaid funding is sufficient to ntain
the Medicaid program at pre-existing levels, Kansasld also risk sanction by CMS or the HHS OIG for
failing to follow the purposes of the funding.

Does ARRA and/or current statelaw allow or prevent cutsin optional servicesin Kansas?

Apart from the 85000 language noted earlier, tieere federal limitation on a state’s flexibility adding or
eliminating optional services. However, given thegmse of maintaining the program levels at JulQ08
levels, even cuts in optional programs may triggemt action and/or review. Optional services rema
optional, even under ARRA, but justifying cuts whhare is stimulus funding available could undemrtime
state’s argument of fiscal necessity. In additiowjll be difficult to satisfy the requirement thARRA funding
be used in part to preserve Medicaid if the statieices Medicaid services, especially in light ef dhrerall size
of ARRA Medicaid funding, which will result in a 125 percent reduction in the state share of Medjdar
larger than the funding reductions considered y20009 Kansas legislature (i.e., an increase ifr&ueral
match rate from 60% to 66-69% reduces the correfipgrstate contribution of 40% down to between 289%
33% of total Medicaid costs). While the stateiretauthority to reduce optional services, it i clear how
the state would demonstrate compliance with ARRéggslative and statutory intent to preserve tregpam.
Since CMS has not yet provided an interpretatioARRA’s impact on service reductions, a consenreativ
approach preserving the state’s eligibility for glgmental funding would be to avoid such reductioAs
companion practical concern involves the amoursawings from such a move if the effect is to stufts



avoided by the optional service onto other avadaarvices. Such unintended consequences areybaniy
relevant since optional services were often deeggo as to avoid or reduce costs in other areas.

Does ARRA and/or current statelaw allow or prevent cutsin eligibility in Kansas?

Eligibility cuts and deliberate constrictions iretanrollment process are specifically prohibitedARRA.
Restrictions in eligibility standards, methodolagya procedures disqualify a state’s eligibility AFRRA
funding. States currently out of compliance whistprovision are required to restore eligibilityarder to
receive ARRA Medicaid funding.

Can ARRA Medicaid funding be used for other purposes?

In a mechanical sense, ARRA Medicaid dollars comine form of additional Federal matching payméaits
Medicaid services, so all ARRA Medicaid fundinglisectly applied to the program. These funds will,
however, reduce state general fund Medicaid experedi by 15 to 20 percent, saving the state at $2H0
million over a 27-month period. ARRA’s purpose moyiding supplemental Medicaid funding makes iacle
that the additional funding is to be used (direclby preserving and maintaining the State’s Meidigaogram,
and that it may also be used (indirectly) for gahstate fiscal relief. Since the stimulus willloee the state’s
contribution to the Medicaid program through arréase in available FMAP payments, “saved” funddccbe
used in other ways. This source of general fisglgdf is not prohibited by ARRA, but given ARRAStated
purposes, it appears that the enhanced FMAP pagraemnintended first and foremost to prevent quts i
Medicaid. Furthermore, the explicit maintenancefédrt language in ARRA prevents the use of Meidica
stimulus dollars to directly or indirectly increastate reserves or a rainy day fund. The reaseraabiclusion
would be that stimulus dollars are to be usedsawéd, and that they be used first to prevent adyation in
Medicaid services. State use of ARRA funds for ofheposes, or in the event that ARRA’s requireraeme
not met, places those funds at risk.

KHPA also notes the possibility that reduced lewéleperational funding for the agency could have a
deleterious impact on Medicaid services. Althoiigh not clear that reductions in customer serace
programmatic effectiveness would engender fedemlsight or court intervention under ARRA, it seerteaar
that such reductions are inconsistent with Fedetaht in maintaining pre-existing rates, beneditsl services
in the Medicaid program. KHPA looks forward to wimty with the Governor and legislature to identify
appropriate uses and accounting of ARRA supplen&fedicaid funding.



